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Washington State’s Animal Cruelty Law Exemptions Challenged as Unconstitutional:
Foxes Should Not Be Guarding the Henhouse
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Seattle: Today, on behalf of Rachel Bjork and the Northwest Animal Rights Network (“NARN”)
[www.narn.org], animal lawyer Adam P. Karp filed the attached lawsuit against the State of
Washington and King County, asking the court to declare certain exemptions and exclusions to
Washington’s animal cruelty laws unconstitutional. As explained below, these exemptions are so
poorly defined and vague as to invite tremendous acts of animal exploitation to go unpunished.
They also invite such a complete delegation of legislative power as to allow the foxes to guard
the proverbial henhouse. These exemptions result in unjustifiable and inconsistent protections for
animals by permitting some of the most undisputedly heinous and cruel injuries to be inflicted
daily on large numbers. Such a law is at odds with the will of the electorate who made stopping
animal cruelty a priority since passage of Pasado’s Law in 1994.

Exclusions Challenged.

Ch. 16.52 RCW, the Prevention of Cruelty to Animals chapter, criminalizes acts and
omissions causing pain, suffering, injury, and death to nonhuman animals defined at RCW
16.52.011(1)(b). One of the strongest anticruelty laws in the nation, Ch. 16.52 RCW sadly
appears to exclude several activities that — if inflicted upon a dog or cat — would undoubtedly
constitute felony animal cruelty. The term “appears” best describes the limitations and
exclusions because the legislature did not specifically identify which practices are exempt from
prosecution. Instead, Ch. 16.52 RCW uses language that delegates what is and what is not animal
cruelty to a vague, undefined group of individuals, without parameters or guidelines. In the end,
this ill-defined group of private citizens gets to decide who is exempt from prosecution for
nonspecific “practices,” “uses,” and “rights.” No bounds are placed on such exemption
terminology as:

e “[not] to interfere with the right to kill animals to be used for food” (RCW 16.52.180)
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e *“accepted husbandry practices used in the commercial raising or slaughtering of livestock
or poultry, or products thereof,” (RCW 16.52.185)

e “the use of animals in the normal and usual course of rodeo events,”(RCW 16.52.185)

e “the customary use or exhibiting of animals in normal and usual events at fairs as defined
in RCW 15.76.120,” (RCW 16.52.185)

e “accepted animal husbandry practices” (RCW 16.52.205(6)), and

e *“accepted veterinary medical practices by a licensed veterinarian or certified veterinary
technician,” (RCW 16.52.205(6)).

These exclusions and limitations beg the following questions:

1. What is an “accepted animal husbandry practice,” “normal and usual” rodeo event,
“customary use or exhibit[ion] of animals in normal and usual” fairs, and “accepted
veterinary medical practice”?

2. Who decides what is “accepted”?

3. What geographical, philosophical, scientific, medical, or moral standard, if any, is
applied in making such a decision?

By defining acceptable animal husbandry practices according to what the majority, or
possibly the substantial minority of a group or industry, does, exemptions effectively abrogate
the legislatures’ decision-making duties by deferring to the very individuals they mean to
regulate. Such a statutory structure allows industry to regulate itself. This arguably removes any
objectivity from the governing process, ensuring a self-serving approach wherein the industry
has great incentive to only further entrench any cost-saving practice, despite the cruelty involved.
It also puts the industry in a position to increase the methods available to it by spreading new
methods amongst farmers, until a critical mass embraces a given practice.

Fundamentally, the problem with this approach is it completely eliminates a rational
connection to its core goal (animal welfare, the alleviation of suffering, physical pain, and
injury), thereby rejecting a basic principle of laws in general: “to set appropriate standards by
which conduct may be judged.” Because animal welfare statutes carry with them the legislature’s
purpose of protecting animals, any customary animal husbandry practices that are allowed must
at least “be comprised of practices that afford certain minimum protections for animals well-
being.” Otherwise, they have completely lost their meaning.

The legislature could have attempted to resolve this problem by:

@) identifying specific practices that are exempt, since the legislature has
historically been able to identify which practices are not (declaring the



manually operated hammer, sledge, or poleaxe an inhumane means of
slaughter (RCW 16.50.140); declaring use of a hook with intent to pierce
flesh or mouth or a bird or mammal unlawful (RCW 16.52.305));

(b) instructing a state agency, such as the Department of Agriculture, to
implement rules that would define what practices are “acceptable” and
exempt from animal cruelty, as it did with the humane slaughter act (Ch.
16.50 RCW);

(©) or eliminating the exemptions entirely, thereby allowing the juries of
Washington to determine whether the animal in question “unnecessarily”
suffered pain, injury, or death; or whether the act or omission was “authorized
in law.”

Instead, the legislature has expressly provided that a person may do the following, with
impunity, to any animal, provided that the act or omission is “accepted,” “normal,” “usual,” and
“customary” according to some group of unknown number, unknown credentials, unknown
identity, unknown interests, and unknown oversight by government:

(@) Intentionally inflict substantial pain on an animal;

(b) Intentionally cause physical injury to an animal;

(c) Intentionally Kkill an animal by a means causing undue suffering;

(d) Intentionally force a minor to inflict unnecessary pain, injury, or death on an animal;

(e) With criminal negligence, starve, dehydrate, or suffocate an animal and as a result

cause (i) substantial and unjustifiable physical pain that extends for a period sufficient
to cause considerable suffering, or (ii) death;

() Knowingly engage in any sexual conduct or sexual contact with an animal;

(9) Knowingly cause, aid, or abet another person to engage in any sexual conduct or
sexual contact with an animal;

(h) Knowingly permit any sexual conduct or sexual contact with an animal to be
conducted on any premises under his or her charge or control;

(1) Knowingly engage in, organize, promote, conduct, advertise, aid, abet, participate in
as an observer, or perform any service in the furtherance of an act involving any
sexual conduct or sexual contact with an animal for a commercial or recreational
purpose;

(1) Knowingly photograph or film, for purposes of sexual gratification, a person engaged
in a sexual act or sexual contact with an animal;



(K) Knowingly, recklessly, or with criminal negligence inflict unnecessary suffering or
pain upon an animal;

(I) Knowingly, recklessly, or with criminal negligence fail to provide the animal with
necessary shelter, rest, sanitation, space, or medical attention and the animal suffers
unnecessary or unjustifiable physical pain as a result of the failure;

(m)Abandons the animal; and

(n) Abandons the animal and as a result of being abandoned, the animal suffers bodily
harm or abandoning the animal creates an imminent and substantial risk that the
animal will suffer substantial bodily harm.

Such specific practices that criminal suspects may attempt to justify as being “accepted”
and “customary,” however cruel, include but are not limited to:

e Battery Caging

* “Free-Range” Eggs, Beef, Pork
e Hot or Cold Branding

e Castration without Anesthesia
e Debeaking without Anesthesia
e Force-Feeding (Foie Gras)

e Veal Crating

e Gestation Crating

e Farrowing Crating

e Shearing and “Mulesing”

e Boiling Crustaceans

e Poultry Slaughter and Scalding
e Grinding Baby Chicks Alive

e Tail Docking

e Toe Docking

e Teeth Cutting (typically of piglets)
e Electroimmobilization

e Transportation

» Slaughter (111
e Handling prior to Transportation and Slaughter
e Stereotypy/confinement of undomesticated, wild animals (fur)
* Rodeo events like the Omak Suicide Race
e Circus training

e Nontherapeutic declawing




RCW 16.52.180 presently states:

Limitations on application of chapter.

No part of this chapter shall be deemed to interfere with any of the laws of this
state known as the "game laws,"” nor be deemed to interfere with the right to
destroy any venomous reptile or any known as dangerous to life, limb or property,
or to interfere with the right to kill animals to be used for food or with any
properly conducted scientific experiments or investigations, which experiments or
investigations shall be performed only under the authority of the faculty of some
regularly incorporated college or university of the state of Washington or a
research facility registered with the United States department of agriculture and
regulated by 7 U.S.C. Sec. 2131 et seq.

RCW 16.52.185 presently states:

Exclusions from chapter.
Nothing in this chapter applies to accepted husbandry practices used in the
commercial raising or slaughtering of livestock or poultry, or products thereof or
to the use of animals in the normal and usual course of rodeo events or to the
customary use or exhibiting of animals in normal and usual events at fairs as
defined in RCW 15.76.120.

RCW 16.52.205(6), part of the first-degree animal cruelty law, presently states:

(6) Nothing in this section may be considered to prohibit accepted animal
husbandry practices or accepted veterinary medical practices by a licensed
veterinarian or certified veterinary technician.

Dozens of Washington cities and counties incorporate some or all of the statutory
exemptions, limitations, and exclusions contained in Ch. 16.52 RCW, including King County,
Auburn, Bellevue, Bellingham, Kennewick, Mount Vernon, Olympia, Port Angeles, Spokane,
Tacoma, Vancouver, and Wenatchee.

Ch. 16.52 RCW’s exemptions violate the nondelegation doctrine (by delegating core
legislative powers to unelected, undefined individuals who are not subject to governmental
oversight or public input); Washington’s and the United States’s “privileges and immunities”



clause (by prescribing different punishments for similar acts under similar circumstances); and
Washington’s and the United States’s “equal protection” clause (by distinguishing one class of
abuser, torturer, or neglecter from another without rational basis).

Who is Named as a Defendant?

The State of Washington and King County are named defendants. Because the state
enacted these exemptions through legislative action and signature into law by the current and
former governors, because the Washington State Patrol may enforce state cruelty law, and
because the Washington Attorney General has jurisdiction to prosecute state cruelty law (RCW
43.10.232), the State of Washington has been named as a necessary and indispensable party.

Because King County has adopted by reference exemptions contained in Ch. 16.52 RCW
as part of its own anticruelty law, and because County prosecutors are typically the ones who
charge felony and misdemeanor violations of Ch. 16.52 RCW, King County has also been
named.

How do Plaintiffs have Standing?

NARN and Ms. Bjork have been long-term taxpayers of the State of Washington and
King County. Under well-settled Washington law, individuals may sue to stop the illegal
expenditure of public funds without asserting any special or personal injury other than that their
tax dollars have been used for unconstitutional or unlawful purposes. A prerequisite to obtaining
this taxpayer standing is petitioning the Attorney General’s Office to intervene. If the Attorney
General declines to intervene, standing is afforded the petitioner, as happened here. Additionally,
NARN has an organic interest (i.e., the raison d’etre of its articles of incorporation and bylaws is
to end animal suffering) and Ms. Bjork and long-standing personal interest in consistent and just
enforcement of anticruelty laws of this state.

New Jersey Supreme Court Ruled that State Cruelty Law Violated Nondelegation Doctrine.

Of note is the recent decision of New Jersey SPCA v. N.J. Dep’t of Agriculture, 196 N.J.
366 (July 30, 2008). In 1996, the New Jersey Legislature amended its 1898 animal cruelty law to
vest in the New Jersey Department of Agriculture (“*NJDA”) the authority to establish “humane”
standards for the treatment of domestic livestock. The NJDA was given six months to act, but it
took seven years for the agency to publish proposed regulations for public comment. Ultimately
enacted were regulations that, among other things, created an exemption for “routine husbandry
practices.” The New Jersey Society for the Prevention of Cruelty to Animals (“NJSPCA?”), the
organization historically charged with enforcing the animal cruelty law, challenged the NJDA
regulations as deficient in several respects, primarily that they sanctioned cruelty to farmed
animals. The appellate court approved all NJDA regulations, and the NJSPCA appealed.

In a 7-0 decision, the New Jersey Supreme Court reversed in part. The court expressly
refused to evaluate whether specific practices were objectively inhumane but, instead, considered
whether the NJDA’s actions, given due deference for agency expertise, complied with the
legislative mandate. In this respect, the court invalidated certain NJDA regulations that used



“unworkable standards and an unacceptable delegation of authority to an ill-defined category of
presumed experts.”

NJSPCA prevailed in its argument that the agency’s definition of “routine husbandry
practices” and the phrase “performed in a sanitary manner by a knowledgeable individual and in
such a way as to minimize pain” do not pass muster. NJSPCA also prevailed in asserting that tail
docking is inhumane. Unlike New Jersey, Washington does not even attempt to delegate to
anyone (much less an administrative body) the task of implementing regulations that define and
place bounds on what is challenged in this lawsuit as vague, arbitrary, and fundamentally unfair
to animals.

What is “Acceptable” is Changing, and the Public Has a Right to Define Which Exemptions,
if Any, are Legitimately Codified.

On May 1, 2008, after an extensive 2-%2 year examination, the Pew Commission on
Industrial Farm Animal Production (“PCIFAP”) reported that current industrial farm animal
production often poses unacceptable risks to public health, the environment and the welfare of
animal themselves. The commissioners determined that the negative effects of the IFAP system
are too great and the scientific evidence is too strong to ignore. Significant changes must be
implemented and strat now. While some areas of animal agriculture have recognized these
threats and have taken action, it is clear the industry has a long way to go. See the full report at
www.ncifap.org.

In November 2002, by a 5% margin in favor, Floridians passed a constitutional
amendment making it a misdemeanor to confine or tether a pig during pregnancy so as to prevent
her from turning around freely. On November 4, 2008, Californians followed suit, voting
overwhelmingly (63%) to pass Prop 2. The “Prevention of Farm Animal Cruelty Act” provides
for phasing out of and changing requirements for veal crates, battery cages, and gestation crates
to allow the calves, chickens, and pigs to lie down, stand up, fully extend their limbs and turn
around freely. Whether these “animal husbandry practices” were “accepted” prior to passage of
Prop 2 is unclear. If one were to poll the California electorate, the answer would be they were not
accepted. But if one were to ask the veal, egg, and pork producers of California, the answer
would be they were accepted. As Washington law stands now, however, Washington voters get
no say in this regard, and the small, unidentified group of producers can cast a get-out-of-jail-
free card simply by banding together to self-servingly endorse their profitable, though cruel,
practices.

Who is Bringing this Suit?

NORTHWEST ANIMAL RIGHTS NETWORK

The Northwest Animal Rights Network (NARN) is a local northwest animal rights
organization dedicated to ending the exploitation and abuse of animals by raising the awareness



and visibility of the suffering of animals in the food, entertainment, animal testing and fashion
industries. Volunteers within NARN work to protect animals by defending their rights, welfare
and habitat. NARN's efforts include educational events, cruelty investigations, boycotts,
grassroots activism, and outreach.

Rachel Bjork is a Seattle native, and member of NARN, with a long-term commitment to
animal rights and welfare.

FOR MORE INFORMATION, PLEASE CONTACT ADAM P. KARP DIRECTLY.
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8. This action is brought pursuant to the state and federal constitutions, state and
local statute law, and common law, including but not limited to, violation of the nondelegation
doctrine, Article I, Section X, and the Fifth, and Fourteenth Amendments to the United States
Constitution; and Article 1, Sections 12 and 23 of the Washington State Constitution. |

9. This matter is properly venued.

10.  This court has personal jurisdiction over the Defendants.

II. GENERAL ALLEGATIONS (ALL DEFENDANTS)

11.  Bjork has been a resident of the City of Seattle since 1971.

12.  NARN was incorporated in 1986 with its headquarters in the City of Seattle.

13.  On information and belief, Bjork pays the type of taxes that finance King County
Council, the King County Executive’s Office, the State of Washington Governor’s Office, the
Washington State Legislature, the Washington State Patrol, and/or operational costs of law
enforcement and animal control within the county limits of King, and State of Washington.

14.  On information and belief, NARN pays the type of taxes that finance King County
Council, the King County Executive’s Office, the State of Washington Governor’s Office, the
Washington State Legislature, Washington State Patrol, and/or operational costs of law
enforcement and animal control within the county limits of King, and State of Washington.

15. On and before December 8, 2008, through attorney Adam P. Karp, the Plaintiffs
petitioned the Attorney General’s Office for involvement in this matter.

16. On December 22, 2008, Senior Counsel Jerri Thomas, on behalf of the Office of

the Attorney General, declined Plaintiffs’ petition.
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